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Background to the 
 Mental Capacity Act (MCA) 

 

 
• The Mental Capacity Act (MCA) received Royal Assent in April 2005 and was implemented in 2007.  

• The purpose of the Act is to ‘assist and support people who may lack capacity and to discourage anyone who is involved in 
caring for someone who lacks capacity from being overly restrictive or controlling. But the Act also aims to balance an 
individual’s right to make decisions for themselves with their right to be protected from harm if they lack capacity to make 
decisions to protect themselves.’ (Mental Capacity Act: Code of Practice, 2007 pg15). 



Principles of the MCA 

• A person must be assumed to have capacity unless it is established that he or she lacks capacity.  

• A person is not to be treated as being unable to make a decision unless all practicable steps to help him or her to do so have 
been taken without success.  

• A person is not to be treated as unable to make a decision merely because he or she makes an unwise decision.  

• An act done, or decision made, for or on behalf of a person who lacks capacity must be in his or her best interests.  

• Before the act is done, or the decision made, regard must be had to whether the purpose for which it is needed can be 
effectively achieved in a way that is less restrictive of the person’s rights and freedom of action. 



Mental capacity assessment 

• Decision specific 

• 2 part assessment – 

1. Is there an impairment or disturbance in the functioning of mind or brain? (temporary or permanent). 

2. a) With all possible help given is the person able to understand the information relevant to the decision? 

  b) Are they able to retain the information long enough for them to make a decision? 

  c) Are they able to weigh the information  as part of the decision making process? 

  d) Are they able to communicate the decision in any way? 

 



Unwise decisions and self-neglect 

Research literature states the term ‘self-neglect’ is commonly used to refer to: 

• Lack of self-care: in personal hygiene, in adhering to daily needs, in refusal of essential care or necessary medical treatment 

• Lack of care of the living environment: hoarding, squalor and infestation 

 

These definitions are a useful starting point, but interpretation needs to guard against an assessor’s subjective and value-based 
interpretations. The 4 LSAB therefore recommends agencies consider the following aspects in relation to self-neglect: 

• lack of care for self to an extent it threatens personal health and safety 

• neglecting to care for personal hygiene, health or surroundings such that it has significant impact on the person’s wellbeing or 
creates a public health hazard 

• inability to avoid harm to self 

• failure to seek help or access services to meet necessary health or social care needs 



Unwise decisions  
and self-neglect 

• Capacity assessments will need to accurately record how the various statutory and contractual duties of the relevant agencies 
were explained to the person, consider whether the person understands those and the cumulative impact of seemingly 
smaller decisions and analyse whether resistance to accept support or execute actions to address concerns is due to an 
impairment affecting their decision making capacity. 

• People have the right to make decisions that others might think are unwise. A person who makes a decision that others think is 
unwise should not automatically be labelled as lacking the capacity to make a decision. 

• Where the person continues to refuse all assistance and they have been assessed as having the mental capacity to understand 
the consequences of such actions, this should be fully recorded. This should also include a record of the efforts and actions 
taken by all agencies involved to provide support.  

• The multi-agency Risk Management Framework provides an effective tool for responding to cases of self neglect and persistent 
welfare concerns where a section 42 enquiry is not being undertaken. 



Making best interest 
 decisions 

• Any act done for, or any decision made on behalf of a person who lacks capacity must be done, or made, in that person’s best 
interests. 

• As long as these acts or decisions are in the best interests of the person who lacks capacity to make the decision for 
themselves, or to consent to acts concerned with their care or treatment, then the decision-maker or carer will be protected 
from liability. 

• A person trying to work out the best interests of a person who lacks capacity to make a particular decision should: 

– Encourage participation 

– Identify all relevant circumstances 

– Find out the person’s views 

– Avoid discrimination 

– Assess whether the person might regain capacity 

– Consult others 

– Avoid restricting the person’s rights 

 



Court of protection 

• Section 45 of the MCA set up a specialist court, the Court of Protection, to deal with decision-making for adults (and children 
in a few cases) who may lack capacity to make specific decisions for themselves. 

• The Court of Protection has powers to: 

• decide whether a person has capacity to make a particular decision for 

themselves 

• make declarations, decisions or orders on financial or welfare matters 

affecting people who lack capacity to make such decisions 

• appoint deputies to make decisions for people lacking capacity to make 

those decisions 

• decide whether an LPA or EPA is valid, and 

• remove deputies or attorneys who fail to carry out their duties. 



Case study – Mr E 
Background 

• Mr E is a 64 year old gentleman. He lives alone in a house which he jointly owns with his Mother. Mum was placed in a 
Nursing Home over a year ago and Mr E has deteriorated significantly since then. He displays traits of autism/aspergers 
syndrome although has never been diagnosed. He has carers visiting daily although he is often out walking at the time 
of their visits. He regularly refuses entry to the house and there is a key safe fitted which will be used to gain entry if he 
has not been seen for 3 consecutive days. His daily routine involves extensive walking and a diet of cereal with sugar 
and a boiled egg with bread and butter. 

• His GP raised significant concerns to the CCG about the welfare of Mr E. 

• Agencies involved (currently or recently) in the care of Mr E were identified as: 

– GP 

– Local Authority 

• Learning Disabilities  

– Southern Health Foundation Trust (SHFT) 

• Mental Health 

• Learning Disabilities 

• Community Nursing 

– Care Agency 

– Advocate 

 
 

 

 

 



Physical and Mental  
Health needs 

Physical 
• Insulin dependent diabetic – Community nurses are unable to consistently administer insulin or monitor blood sugars.  
• Foot care – Wears shoes day and night. Shoes have holes in. Walks long distances. Doesn’t cut toenails. Refuses all foot care. 

When his feet were last observed there were significant concerns. 
• Diet – Limited nutritional value of diet. High sugar content.  
• Possible weight loss recently.  
• Possible constipation. 
• Possible dehydration. 
• Refuses blood tests. 
• Declines all personal hygiene support 
 
Mental 
• Does not believe he has diabetes. 
• Becoming more evasive and aggressive. 
• Assessed as lacking capacity re: finances 
• Defecating and urinating in a jar whilst out walking 
• Refuses to spend money on anything 

 



Risk Management 
 Framework 

• Due to the number of agencies involved and the risks/concerns identified by the GP, the CCG Head of Vulnerable Adults and 
Safeguarding utilised the HSAB Risk management Framework. 

• An initial meeting was held with all involved agencies in attendance. 

• The meeting covered the following: 

– Background 

– Summary of contact 

– Risks 

– Risk mitigation 

– Identification of lead co-ordinator 

– Actions 

– Engagement with Mr E and appropriate representation 

• An action plan was drawn up with clear responsible agencies identified and timescales for completion 

 



Risks Identified 
Physical 

• Risk of hyper/hypoglycaemia 

• Risk of constipation 

• Risk of malnutrition 

• Risk of hypothermia 

• Risk of tissue breakdown 

• Risk of infection due to poor hygiene 

Environmental 

• Damp house – mould on ceilings 

• Refuses to have the heating on 

• No running hot water – only one cold tap working in the house 

• Toilet not working 

• Attempted to cook toast on the hob 

• No cleaning products – carers unable to clean 

Financial 

• Unable to manage own finances 

 

 

 



Actions taken to 
 mitigate risk 

• MCA assessments to be undertaken regarding accommodation and health/wellbeing. The lack of diagnosis creates a challenge 
(the first part of the assessment “is there an impairment of the brain or mind” is difficult to answer with no diagnosis).  

• The advocate to attempt to visit Mr E to gain his views on his future. 

• The advocate to visit Mr E’s mum to gain her views as next of kin.  

• Lead co-ordinator was identified for information. 

• Mr E to be informed of the meeting by visiting health and social care professionals. 

• A medical visit was planned for 2nd February to carry out an assessment of Mr E’s mental health. This was to be a joint visit 
with the LD consultant and AMH consultant.  

• Further meeting planned for 8th February following the joint visit. 



Progress 

• Joint assessment was unable to take place as Mr E was out at the time of the visit 

• Concerns raised regarding increasing blood sugar levels 

• Mental Health Act assessment considered but not carried out as no evidence of deterioration in mental health 

• Referral to Hampshire Autism Diagnostic  Service completed 

• Risk Management Plan to be drawn up identifying all possible options for management of risk including benefits, risks and risk 
mitigation for each option 

• Best Interest meeting to be held  

• Court of protection application to be considered to determine appropriate course of action. 



Learning 

• Utilisation of the risk management framework supported the process of a multi-agency approach  

• Identification of a lead co-ordinator is key in effective communication 

• Multi-agency professional meetings held under the risk management framework should be appropriately chaired 

• The format of the meetings as defined in the framework provides a clear structure and ensures that risks are identified and 
actions are defined.  

• The framework promotes appropriate and effective information sharing  

• Use of the framework ensures that information is shared with the individual at risk and that they are involved in the process as 
much as possible 

 


